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KING STONE, AppeUant 
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PATTIE H. STOKES, Appellee 


BRIEF FOR APPELLANT 


Jnrisdktiopal StafaMuent 

This is an appeal by King Stone, one of the defendants | 
below, from a final judgment of the District Court of the j 
United States for the District of Columbia construing cer- I 
tAin provisions of the last will and testament of Sylvanus i 
Stokes, deceased. i 

Jurisdiction to review said judgment is vested in this | 
Court by virtue of Title 17, Sec. 101, of the Code of Laws ! 
for the District of Columbia, 1940 edition. | 

I 

i 

Statem^t of the Case { 

I 

The appellee, Pattie H. Stokes, filed an action in the I 
District Court for construction of Clauses (e) and (f) ofj 
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Section 1 of the last mil and testament of Sylvanns Stokes, 
deceased, providing as follows: 

^‘Section 1. I hereby give, devise and bequeath all 
my real, personal and mixed property, of whatsoever 
nature and wheresoever located, including all that I 
may acquire hereafter, to Alexander Muncaster and 
Thomas Morton Gittings, and their heirs and assigns, 
in and upon the following mentioned trusts, namely, 
(a) to pay my just debts and the expenses of my last 
illness and funeral, and in the event that my funeral 
expenses should exceed an amount which is allowable 
by law, then my trustees and/or executors shall pay 
I any such excess out of my said property; (b) to pay 
, all my just debts by curtailment, if feasible, within the 
discretion of my trustees and/or executors, having in 
view the preservation of the corpus of my said prop¬ 
erty; (c) to give absolutely to my son, Sylvanns 
Stokes, Jr., and his heirs all my household effects and 
I any articles of jewelry I may leave at the time of my 
death; (d) to reserve out of the gross income from my 
I said property sufficient to pay interest, taxes, assess- 
I ments, operating expenses, fire and liability and work¬ 
men's compensation insurance premiums, commis- 
I sions, and a reasonable amount for the curtailment of 
incumbrances existing on said property, all within the 
discretion of my trustees and/or executors; (e) to 
give ahsoViiiely at the rate of fifty dollars ($50.00), free 
from any Federal or other tax, monthly, from the date 
of my death, out of the net income from said property, 
to Pattie H. Stohes while she is the wife of my son, 
Sylvanus Stokes, Jr., and/or until re-marries; 
(f) when the incumbrances on my send property are 
reduced to fifty thousand dollars ($50,000.) then to give 
and convey a half of same, including the rest and resi¬ 
due of my said property, to the surviving child, or 
children per stirpes, of my do^Jvter, Madge C. Larror- 
■ bee, (md his heirs, or her heirs, or their heirs as ten¬ 
ants in common, and to give and con/vey the other half 
of same, including the rest and residne of my said 
property, to the surviving child, or children per stirpes, 
of my son, Sylvanus Stokes, Jr., and her heirs or their 
heirs as tenants in common; (g) in the event that my 
trustees, in their discretion, ascertain that it will not 
" 'be possible to curtail the incumbrances on my said 
property down to fifty thousand dollars ($50,000.), 
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then and at such time they shall cease the payments to | 
said Pattie H. Stokes and give and convey the rest and j 
residue of my said property to the persons mentioned | 
in paragraph (f) hereof (App. 4, 5.) i 

1 

The complaint (App. 1) named as defendants the snr- | 
viving trustee, Thomas Morton Gittings, and the grand- j 
children of the decedent, namely, the appellant. King 
Stone, only child of his daughter, Madge C. Larrabee, and 
Vivian Stokes Taylor and Marsyl Stokes Montgomerie- | 
Charrington, children (by prior marriage) of his son, Syl- j 
vanus Stokes, Jr.; alleged in substance that the appellee j 
was still the wife of Sylvanus Stokes, Jr., that the decedent | 
died October 27, 1934, that his will had been admitted to j 
probate in Anne Arundel County, Maryland, that an ex¬ 
emplified copy had been filed in the office of the Register 
of Wills of the District of Columbia, that four parcels of j 
real estate constituting part of the residue of decedent’s | 
estate were located in the District of Columbia, that ap- ! 
pellee was entitled to receive $50.00 per month out of the | 
net income from the properties left by the decedent and j 
such payments were to continue so long as she was the | 
wife of Sylvanus Stokes, Jr., and/or until she remarried, j 
that the language “and/or until she remarries” had the I 
meaning and effect of conferring upon her a life estate in i 
the income from decedent’s properties to the extent of ! 
$50.00 per month so long as she remained the wife of j 
Sylvanus Stokes, Jr., or, if she became his widow, said j 
payments should continue unless she remarried, that the i 
incumbrances on decedent’s properties had been reduced 
to the aggregate sum of $50,000.00, that by virtue of such 
fact the surviving trustee was of the opinion that a deed 
should issue to the grandchildren and that, upon the exe¬ 
cution of the same, the monthly payments to appellee would ! 
terminate; and prayed judicial construction favorable to ! 
appellee’s contention. ! 
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Answers were filed by the appellant and tbe surviving 
trustee denying appellee’s contention, and asserting tbe 
proper construction to be placed upon the provisions in 
question was that said monthly payments were to cease 
when and as said deed issued to the grandchildren (App. 
8^ 9). The other defendants filed a joint answer submitting 
their interests to the protection of the CJourt (App. 7). 

' The answer of the surviving trustee (App. 9), and which 
was under oath, also set forth the following further facts: 

I 

That the decedent at the time of the execution of his 
will was a widower and a resident of Anne Arundel Coun- 

I 

ty, Maryland; that his family consisted of two children, 
a daughter, Madge C. Larrabee, and a son, Sylvanus 
Stokes, Jr., and the three defendant grandchildren; that 
he had prior to the recent depression, and when he was a 
man of large means, amply provided for his said children 
by gifts of valuable pieces of real estate in the District of 
Columbia, and elsewhere; that his net worth was not in 
.excess of $29,000.00, and consisted of personalty (house¬ 
hold effects, jewelry, money and debts due) of around 
$5,000.00, and equities of $24,000.00 in four pieces of real, 
namely, his home property in Anne Arundel County, Mary¬ 
land, worth $3,000.00 and subject to a mortgage of $1,- 
500.00, and three properties in the District of Columbia, 
to wit. Lots 62, 63 and 64 in Square 205, improved by three 
12 unit apartment houses known as premises 1901-1903 
and 1905 15th St., N. W., worth $40,000.00 each or a total 
of $120,000.00, and subject to deed of trust indebtedness of 
$97,500.00; 

That at the time of his death decedent was still a resi¬ 
dent of Anne Amndel County, Maryland, there had been 
no change in his family or financial status save and except 
in the interval he had acquired, through gift, an estate pur 
autre vie during the life of one Virginia S. Daniels in a 
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fourth piece of real estate in the district of Columbia, to | 
wit, Lot 809 in Square 1858, improved by a 12 unit apart- | 
ment house known as premises 5430 Conn. Ave, N. I 

worth $37,500.00, subject to a deed of trust indebtedness of j 
$29,000.00, and which increased his net worth an addition- j 
al $5,677.48 (determined upon probable life of said Vir- | 
ginia S. Daniels); and I 

That the incumbrances on decedent’s properties, which i 
tolalled $128,000.00 at the time of his death, had been re- I 

duced to the designated aggregate sum of $50,000.00. | 

I 

The appellee moved for summary judgment on the plead- | 
ings (App. 13), after hearing thereon judgment was en- j 
tered sustaining the construction sought by her (App. 13), j 
and from which the appellant, one of the interested par- I 

ties, appealed (App. 15). | 

I 

Points Relied Upon on Ai^al . | 

The District Court erred in its- construction of Clauses i 
(e) and (f) of Section 1 of decedent’s will. | 

i 

Summary of Argument ! 

I 

Appellant’s contention is that, when Clause (e) of Sec- i 
tion 1 is read and considered with decedent’s will as an | 
entirety, and in connection with Ms surrounding circum- | 
stances at the time of the execution thereof, the proper con- ! 
struction to be placed th-ereon is that the monthly be- I 
quest or legacy of $50.00 to appellee ceases and terminates 
when, and as, the deed directed under Clause (f) of the j 
same section issues by the trustees to the grandchildren, j 
and that the language *^wMle she is the wife of my son, i 
Sylvanus Stokes, Jr., and/or until she remarries” was not 
intended by the decedent to create an interest or estate in 

I 

appellee beyond the time of the execution of said deed but ' 
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only as a limitation upon her right to receive said legacy 
during the period required to reduce the incumbrances on 
decedent properties to the designated aggregate sum. 

*Or, if the above interpretation is not sound, then it is 
obvious that Clauses (e) and (f) of Section 1 are irre¬ 
concilable and, under the rule of construction in such cases, 
the latter clause prevails. 

Argument 

The cardinal rule relating to the construction of wills 
is that the intention of the testator expressed in his will, 
or clearly deductible therefrom, must prevail provided it 
be consistent with the rules of law. Smith v. Bell, 6 Pet. 
(U. S.) 68, 8 L. Ed. 322; Home for Incurables v. Noble, 
172 U. S. 383, 43 L Ed. 486; Young Women^s Christian 
Home V. French, 187 U. S. 401, 47 L. Ed. 233; Jewell v. 
Oraham, 57 App. D. C. 391, 24 Fed. (2d) 257; Baldwin v. 
National Savings & Trust Co., 65 App. D. C. 174, 81 F. (2d) 
901; Noyes v. Parker, 68 App. D. C. 13, 92 F. (2d) 1562; 
Evans v. Ockershausen, 09 App. D. C. 285, 100 Fed. (2d) 
095; Greenwood v. Page, 78 U. S. App. D. C. 166,138 Fed. 
(2d) 921. 

Further the intention is to be determined from a con¬ 
struction of the entire will, and not from detached provi¬ 
sions therein. Smith v. Bell supra; Walker v. Thomas, 64 
, App. D. C., 148, 75 Fed. (2d) 667; Evans v. Ockershausen, 
supra; Young v. Munsey Trust Co., 72 App. D. C. 73, 111 
' F. (2d) 514. And the Court may, and should, in determ¬ 
ining the intent of a testator, take into consideration his 
surrounding circumstances at the time of the execution of 
the will. Blake v. Hawkins, 98 IT. S. 315, 25 L. Ed. 139; 
Lee V. Simpson, 134 U. S. 572, 33 L. Ed. 1038; Cruit v. 
Owen, 25 App. D. C. 514. 

Likewise where a will discloses a primary and second¬ 
ary intention, the former is always the controlling factor. 
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In Smith v. Bell, supra, Marshall, C. speahing for the | 
Court said as to this: I 

I 

‘‘It is stated in many cases that where there are j 
two intents inconsistent with each other, that which | 
is primary will control that which is secon^ry; •••’’. | 

i 

I 

It is respectfully submitted that, when the decedent’s | 
will is read and considered in the light of the afore-stated | 
settled rules of construction, it is plainly evident that his 
primary intention was, throng the medium of a trust es~ | 
taie, to build up his small existing equities in his prin- i 
cipal assets, namely, the three pieces of valuable rental j 
real estate in the District of Columbia, into substantial | 
ones for the benefit of his three grandchildren and, when j 
that had been accomplished, for them to have his proper- ! 
ties in fee simple, and for their sole use and benefit; or, j 
in the alternative, if his trustees became of opinion it 
would be impossible out of the net rents to build the 
equities up to the desired point, then at such earlier time j 
for his grandchildren likewise to have his properties freed i 
of all restraint, and for what they might be worth. And j 
secondary only, and while such primary intention was j 
being, or attempting to be, accomplished, to provide a | 
small monthly legacy for his daughter-in-law, and whose I 
husband he had in the past amply provided for. | 

That the monthly bequest to appellee was secondary i 
only in the mind of the decedent, and was not his primary | 
objective, counsel submits is established by the following | 
pertinent facts: first, that payment thereof was only i 
directed by him to be made by the trustees of the trust j 
estate created, and out of the net rents collected by them | 
from his properties; secondly, that no where in the will 
did he directly make said legacy a charge against his prop¬ 
erties as distinguished from the net rents therefrom in the i 
hands of the trustees; and, lastly, that in neither clause | 
providing for termination of the trust estate created, to ■ 
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■wit, Clause (f) or Clause (g) of Section 1, did he expressly 
direct that payment thereof should survive the issuance 
of the directed deed to his grandchildren, hut to the con¬ 
trary on said Clause (g), and by the use of plain language, 
he cut off the payment of the legacy at this point, and in 
said Clause (f) he did likewise by clear implication. The 
latter being so for it has to be assumed that the decedent 
was at least a man of ordinary intelligence at the time he 
executed his will, and thus fully able to comprehend the 
fact that trustees whose powers have ceased would no 
longer be in a position legally to pay a legacy out of the 
net rents from properties they have deeded to others. 

Therefore, if'the decedent’s primary intention was for 
his three grandchildren to take his properties at either 
termination date freed of all restraint, the only logical 
interpretation to be placed upon said Clause (e) of Section 
1 is that the language therein “while she is the "wife of my 
son, Sylvanns Stokes, Jr., and/or until she remarries”, 
and accord with such primary intent, is that such provi¬ 
sion was intended merely as a limitation upon appellee’s 
right to receive said bequest during the period required 
to build up the equities in decedent’s properties to the 
designated point, and the issuance of a deed by the trus¬ 
tees to the grandchildren. 

Even if it is thought that the literal or technical meaning 
to be attributed to the afore-quoted language in Clause (e) 
of Section 1, i, e., “while she is the wife of my son, Syl- 
vanus Stokes, Jr., and/or until she remarnies”, is the 
creation of a monthly legacy to appellee for life in the 
I income from decedent’s properties, and subject to termin- 
' ation only in the event of a divorce from her husband, 
' Sylvanns Stokes, Jr., or upon her remarriage in case of 
I his prior death, such would not be decisive of the question 
i before the Court for an inconsistency would then result 
between said Clause (e) and Clause (f) of Section 1; and 
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the decisions uniformly hold that, in cases of inconsis¬ 
tencies or contradictions in wills, the literal or technical 
meaning of words or phrases should be rejected or so re¬ 
strained that the intent of the testator prevail. 

In Finlay v. King^s Lessee, 3 Pet. (U. S.) 346-377, 7 L. 
Ed. 701, Chief Justice Marshall said; 

^‘But the intent of the testator is the cardinal rule 
in the construction of wills; and if that intent can be 
clearly perceived, and is not contrary to some positive 
rule of law, it must prevail; although in giving effect 
to it some words should be rejected or so restrained 
in their application as materially to change the literal 
meaning of the particular sentence 

And in the recent case of Board of Directors of City Trusts 
V. Maloney, 78 U. S. App. D. C., 371-373, 111 P. (2d) 514, 
this proposition of law was stated to be as follows: 

‘ ‘ The language used by the testatrix, in the disputed 
paragraphs of the will, is obviously inconsistent and 
contradictory; * * *. This being true it became neces¬ 
sary to remove the inconsistency and to resolve the 
contradiction by discovering the intent of the testa¬ 
tor from the whole instrument or, as has sometimes 
been said, from an examination of the four comers of 
the will. In doing so, the language first used has no 
greater significance than the lan^age later used. In¬ 
stead, if explanatory and qualifying later language 
indicated that a non-technical meaning was intended 
by the testatrix, then the literal or technical meaning 
should be disregarded and the intent of the testatrix 
prevaiP\ 

See also Walker v. Thomas, supra, where this Court also 
held: 

‘‘The law in this jurisdiction, as well as in all the 
states of the United States, is that the intention of 
the testator is the basic and fundamental mle in the 
construction of wills, and the intention should be de¬ 
termined by construction of the whole will and not 
from detached paragraphs; and where the intention 
is apparent, it should be given effect—and this is 
true-^ven though to do so involves the rejection of. 
the literal meaning of particular words 
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Appellant’s Second Contention 

It is fnrtlier submitted that, if the interpretation afore- 
urged is not the correct construction to be placed upon the 
language in question in Clause (e) of Section 1, then said 
clause and Clause (f) of the same section are absolutely 
irreconcilable for it is obvious to any one that trustees of 
a trust estate whose powers have ceased and terminated 
are no longer in a position to continue payments of a 
monthly bequest directed only by their decedent to be paid 
by them, and out of the net rents collected by them, from 
the trust “res”, and the rule of construction applicable to 
such cases is, as laid down in Jarman on Wills (6th ed.) at 
page 473, namely: 

“With a view to preventing this most undesirable 
result (voiding of both clauses) it has become an es- 
I tablished rule in the construction of wills, that where 
two clauses or gifts are irreconcilable, so that they 
, cannot possibly stand together, the clause or gift which 
is posterior in local position shall prevail, Qie subse¬ 
quent words being considered to denote a subsequent 
intention”; 

and at page 476: 

“The doctrine in question has been sometimes un¬ 
sparingly applied even where the effect of the posterior 
devise is not merely to restrict and qualify the intent 
conferred by the prior devise, but wholly to defeat and 
frustrate such prior devise”. 

And such rule is fully recognized in the 'United States. 
Smith V. Bell, supra; Inglehart v. Kirwan, 10 Md. 559 
^ Carey v. Dykes, 138 Md. 142, 113 A. 641; Fesinger v. Mar¬ 
tin, et al.f 183 Md. 135, 36 A. (2d) 716; Liesman v. Liesman, 
331 HI., 287,162 N. E. 855; Drager v. McIntosh, 316 Ill. 46, 
' 147 N. E. 433; Shriver v. Danby, 12 Del. Ch. 84,106 A. 122; 

Cary v. Toles, 210 Mich. 30, 177 N. W. 279; Waters v. 
‘ Trefonret, 117 Va. 186,189,83 S. E. 1082. See also Redfield 
on Wills (4th ed.) 443; and 69 Corpus Juris 112, sec. 1158, 
and cases in Note 27 (a). 
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Appellee’s contention before the District Court, and 
which was followed by the justice sitting in reaching his 
conclusion, was that the language in question in Clause 
(e) of Section 1 creates an absolute estate in her favor 
in the income from the decedent’s properties subject only 
to termination in the events mentioned, and, as it was not 
cut down by express words or by clear and undoubted im¬ 
plication by anything stated in Clause (f) of the same sec¬ 
tion, it survives the execution of the deed to be issued to 
the grandchildren. The rule of construction involved,] 
i. e., ‘‘that when an interest is given or an estate conveyedj 
in one clause of an instrument, it cannot be cut down or| 
taken away by raising a doubt from other clauses, but only] 
by express words or by clear and undoubted implication”^ 
is not, and cannot be, denied, but it is respectfully submit^ 
ted that the factual situation for its application does not 
exist in the instant case. 1 


The fallacy of the judgment appealed from therefore is 
that it is predicated upon the theory that appellee is givei 
by said Clause (e) an absolute interest or estate in the ne^ 
income from the decedent’s properties, whereas the tru^ 
fact as shown by the record is that said section only di¬ 
rects the trustees of the trust estate created by the de¬ 
cedent, and no one else, to pay the stated monthly b^ 
quest to her, and out of the net rents collected by theni. 
That is the crux of this case, and, for the reason that ^ 
beneficial interest of this nature necessarily implies thie 
clear and indisputable inference that it is only for tlje 
period of the existence of the trust estate, and that words of 
limitation used in connection therewith relate solely to tile 
particular estate created, and not to the remainder in¬ 
terests over, and effective upon its termination. If tl^e 
bequest to appellee had been couched in the following qr 
similar language, that is to say, I give and bequeath to 
Pattie H. Stokes the sum of $50.00 per month out of the 
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net rents from my properties or estate, while she is the 
wife of my son, Sylvanns Stokes, Jr., and/or nntil she 
remarries, an absolute interest or estate would have been 
created in her favor hnt such is not, as aforesaid, the sitna^ 
tion here disclosed by the record. 

Condusion 

Counsel respectfully submit, for the reasons above set 
forth, that the construction placed upon the provisions of 
the decedent’s will in question is erroneous; that the prop¬ 
er interpretation is as urged by them; and that the judg¬ 
ment of the District Court should be reversed with direc¬ 
tions to enter a new order in accordance with the opinion 
of this Court. 

’ EespectfuUy submitted, 

' . THOMAS MORTON GITTENGS, 

Attorney for Appellcmt, 

416 5th Street, N. W., 

Washington, D. C. 

Eichaed H. Marriott, 
of Comsel for Appellcmt, 

Warrenton, Virginia. 
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JOINT APPENDIX 
Case No. 9478 

m THE 

DISTRICT COURT OP THE UNITED STATES 

FOB THE DiSTBICT OF COLUMBIA. 


Civil Actioit 
No. 32297.1 


Onniriamt fat CcMistnicticMi of WiD | 

i 

(Filed January 3, 1946) I 

I 

1. Jurisdiction is conferred upon this Court for tte 
matter hereinafter submitted under Title 11 of the Code 

I 

of Law for the District of Columbia. ' 

I 

I 

2. Plaintift is the wife of Sjlvanus Stokes, Jr. and the 
daughter-in-law of the late Sylvanus Stokes who died (^n 
the 27th day of October, 1934. The late Sylvanus Stokto 


Pattee H. Stokes, 341 Penman Avenue, 
Palm Beach, Florida, , 

Plaintiff 

V. 

EIentg Stone, Warrenton, Virginia; Vivian 
Stokes Taylob, e/o Mrs. Henry Taylor, 
21 East 79th Street, New YoA, New 
York; Mabstl Stokes Montgomebie- 
Chabbinoton, Liphook Hampshire, 
England and Thomas Morion Oittinos, 
Trustee, Columbian Building, Washing¬ 
ton, D. C., 

Defendants 
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left a Last Will and Testament whicli was filed for probate 
and record in the Oonnty Court of Anne ALnmdel, Annapo¬ 
lis, Maryland, and was by order of said Court, on Novem¬ 
ber 10th, 1934, admitted to probate and record as the Last 
Will and Testament of the said Sylvanus Stokes, 
2 and further pursuant to said order. Letters Testa¬ 
mentary were directed to issue to the Executors 
n^ed therein. An exemplified copy of said Will has been 
filed in the ofi&ce of the Register of Wills for the Ifistrict of 
Columbia. Four pieces of real estate constituting part 
of the residuum of the estate of the deceased are located in 
the District of Columbia. 

3. King Stone, one of the defendants named herein, is 
the son and only child of Madge C. Larrabee, and accord¬ 
ing to the terms of said Will is entitled as a tenant in com¬ 
mon, subject to certain encumbrances, to a one-half inter- 
est in the rest and residue of the property of the late 
Sylvanus Stokes, and the two defendants, Vivian Stokes 
Taylor and Marsyl Stokes Montgomerie-Charrington, are 
both daughters of Sylvanus Stokes, Jr. and are entitled to 
the remaining one-half of the rest and residue of said prop¬ 
erty of the late Sylvanus Stokes as tenants in common with 
the said King Stone. Thomas Morton Sittings, the re¬ 
maining defendant named herein, is a co-trustee with Alex¬ 
ander Muncaster. The said Alexander Muncaster is de¬ 
ceased, and the surviving trustee xmder the Will of the late 
Sylvanus Stokes, Thomas Morton Oittings, is sued as such 
' by virtue of authority provided by Title 18, Section 606 of 
' the Code of Law for the District of Columbia. 

4. Decedent, Sylvanus Stokes, left the Last Will and 
Testament referred to in paragraph 2 hereof, an exact copy 
of which is attached hereto and made part hereof. 

5. Plaintiff at the time of the filing of this suit is still 
the wife of Sylvanus Stokes, Jr., and has continued unin- 


terruptedly as his wife since the date of their mar- | 
riage. I 

3 6. Plaintiff contends that she is entitled to re- | 
ceive Fifty ($50.00) Dollars per month, free from j 

any Federal or other tax from the date of the death of ! 
Sylvanns Stokes (October 27th, 1934) ont of the net income ! 
from the properties left by the decedent, Sylvanns Stokes, ! 
and that said payment of Fifty ($50.00) Dollars is to con- | 
tinne so long as she is the wife of Sylvanns Stokes, Jr., [ 
and/or until she remarries. Plaintiff further contends that j 
the language “and/or until she remarries” has the mean- j 
ing and effect of conferring upon her a life estate to the | 
extent of Fifty ($50.00) i)er month so long as she remains 
the wife of Sylvanns Stokes, Jr., or if she becomes his 
widow, said payment of Fifty ($50.00) Dollars per month 
shall continue unless she remarries. 

7. Plaintiff is advised that the four properties left j 
by the decedent, Sylvanns Stokes, constituting the rest | 
and residue of his estate have had the encumbrances there | 
against reduced to the aggregate sum of Fifty Thousand ! 
($50,000) Dollars and that because of said reduction, the 
surviving trustee, the defendant Thomas Morton Sittings, | 
is of the opinion that a deed should be given to said prop- | 
erties to said devisee defendants. Plaintiff is also advised | 
that said defendant, Thomas Morton Gittings, is of opinon | 
that the right of plaintiff to receive Fifty ($50.00) Dollars j 
per month terminates when said deed of conveyance is | 
given by him to said devisee defendants. ! 

WHEREFORE, PLAINTIFF DEMANDS: That the 
Court may construe the Will so far as the same relates to j 
the plaintiff and determine her rights therein as to whether | 
or not the payment of Fifty ($50.00) Dollars per ! 

4 month shall continue notwithstanding the contem-! 
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plated conveyance to be made by said defendant, Thomas 
Morton Gittings, and as well, whether or not she shall re¬ 
ceive said Fifty ($50.00) Dollars per month during her 
lifetime provided she remains the wife of Sylvanns Stokes, 
Jr., and dionld she survive him, whether or not she is en¬ 
titled to receive said payment so long as she remains Ms 
widow. 

JOSEPH A. RAFFERTY 
Attorney for Plamtiff, 

! 206 Sonthem Building, 

Washington 5, D. O. 


COPY 

5 LAST WILL AND TESTAMENT 

OF 

SYLVANUS STOKES 
— oOo — 

1, Sylvanus Stokes, being of sound and disposing mind 
and memory, do make, publish and declare this to be my 
last Will and Testament, and I do hereby revoke and de¬ 
clare null and void all wills and codicils made at any time 
heretofore by me. 

I Section 1, I hereby give, devise and bequeath all my 
real, personal and mixed property, of whatsoever nature 
and wheresoever located, including all that I may acquire 
hereafter, to Alexander Muncaster and Thomas Morton 
Gittings, and their heirs and assigns, in and upon the fol¬ 
lowing mentioned trusts, namely (a) to pay my just debts 
and the expenses of my last illness and funeral, and in the 
'event that my funeral expenses should exceed an amount 
which is allowable by law, then my trustees and/or executors 
shall pay any such excess out of my said property; (b) to 
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pay all my just debts by curtailment, if feasible, within the | 
discretion of my trustees and/or executors, having in view I 
the preservation of the corpus of my said property; (c) to ■ 
give absolutely to my son, Sylvanus Stokes, Jr., and his | 
heirs all my household effects and any articles of jewelry j 
I may leave at the time of my death; (d) to reserve out of ! 
the gross income from my said property sufficient to pay j 
interest, taxes, assessments, operating expenses, fire and i 
liability and workmen’s compensation insurance pre- i 
6 miums, commissions, and a reasonable amount for j 
the curtailment of incumbrances existing on said | 
property, all within the discretion of my trustees and/or I 
executors; (e) to give absolutely at the rate of fifty dollars ! 
($50.00), free from any Federal or other tax, monthly, ! 
from the date of my death, out of the net income from said 
property, to Pattie H. Stokes while she is the wife of my j 
son, Sylvanus Stokes, Jr., and/or until she re-marries; (f) i 
when the incumbrances on my said property are reduced I 
to fifty thousand dollars ($50,000.) then to give and convey i 
a half of same, including the rest and residue of my said | 
property, to the surviving child, or children per stripes, of | 
my daughter, Madge C. Larrabee, and his heirs, or her j 
heirs, or their heirs as tenants in common, and to give and I 
convey the other half of same, including the rest and resi- ! 
due of my said property, to the surviving child, or children | 
per stirpes, of my son, Sylvanus Stokes, Jr., and her heirs, | 
or their heirs as tenants in common; (g) in the event that | 
my trustees, in their discretion, ascertain that it will not 
be possible to curtail the incumbrances on my said property 
down to fifty thousand dollars ($50,000.), then and at such 
time they shall cease the payments to said Pattie H. Stokes j 
and give and convey the rest and residue of my said prop- | 
erty to the persons mentioned in paragraph (f) hereof. I 

Section 2. I hereby authorize and empower my trustees I 
and/or executors to renew loans, or lease, or exchange, or 


I 
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liypothecate, or sell at public or private sale, as in their 
discretion may be deemed most advantageous, any and all 
of my said property and make, execute and deliver good 
and sufficient leases, deeds, notes, deeds of trusts, mort¬ 
gages, or other instruments, as the case or occasion may 
need or require, and the persons dealing with my 
7 trustees and/or executors shall be exempt from see¬ 
ing to the application of any money or property de¬ 
livered to them; and I do further authorize and empower 
said trustees and/or executors to do and perform whatso¬ 
ever, in their discretion, may be well or necessary for the 
care, control or betterment of my said property as it exists 
at the time of my death or in any of its changed or modified 

I 

conditions; and I do further authorize and empower my 
trustees and/or executors to invest and keep invested all 
moneys, other than net income and reserves, in notes or 
bonds of the United States or America, or notes or bonds 
secured by first deeds of trust, or first mortgages, and any 
application of such money to curtailing obligations shall 
be considered in the nature of an investment. 

Section 3, I hereby appoint Alexander Muncaster and 
Thomas Morton Gittings my executors and I request that 
they be not required to give any bond or undertaking for 
the faithful performance of their duties as executors or 
as trustees. 

In TESTiMOirr Whebeof I do hereunto set my hand and 
seal this 28th day of July, in the year of our Lord nineteen 
hundred and thirty-three (1933). 

SYLVANUS STOKES (seal) 

Signed, sealed, published and declared by Sylvanus 
Stokes, the above named testator, as and for his last will 
and testament, in the presence of us, who, at his request. 
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and in his presence, and in the presence of one another, 
have hereunto signed onr names as witnesses thereto. 

GOLDIE STEIN 
482 Ind. Ave., N. W. 

AGNES E. HONGELL 
4891 Conduit Ed., N. W. 


8 Joint and Separate Answer of Vman Stidtes 
Taylor and Marsyl Stokes Mdntsromerie- 

Charrinfiioii, Defendants j 

I 

I 

(FUed 26, 1946) j 

I 

I 

The defendants, Vivian Stokes Taylor and Marsyl 
Stokes Montgomerie-Charring:ton, for joint and separate | 
answer to the complaint filed in the above entitled action j 
respectfully say: | 

1. That they submit themselves to the jurisdiction of I 
this court without formal service of process. 

2. That, as the issue raised by the complaint filed herein j 

is solely one of legal construction of such of the provisions | 
of the Will of Sylvanus Stokes, deceased, as relate to the | 
monthly payment of $50.00 to the plaintiff, they are willing 
without further notice to them to abide by the conclusions i 
reached by this Court. ! 

I 

I 

VIVIAN STOKES TAYLOR, 

Defendant 

MARSYL STOKES MONTGOMERIE. | 
CHARRINGTON, { 

Defendant \ 
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Answer of Defendant, Kin^ Stone 


(FUed March 3. 1946) 

The defendant, King Stone, for answer to the complaint 
filed in the above entitled action respectfnlly says as fol¬ 
lows: 

1. That he submits himself to the jurisdiction of the 
court without formal service of process. 

2. That he admits the allegations of Paragraphs 1, 2, 3, 
4 and 5 of the complaint. 

3. He denies that the construction contended for by the 
plaintiff, as shown by the allegations of Paragraph 6 of the 
complaint, is the correct one to be placed upon the provi¬ 
sions of the Will of Sylvanus Stokes, deceased, which are 
in controversy, and to the contrary avers that the proper 
construction to be given to said provisions, reading said 
Will as entirety, is that the monthly payments of $50.00 to 
the plaintiff cease when, and as, the aggregate of the deeds 
of trust on the real estate are paid down to the sum of 
$50,000.00 (as is now the case), and a deed issues from the 

trustee defendant to this defendant, and the defend- 
10 ants, Vivian Stokes Taylor and Marsyl Stokes Mont- 
gomerie-Charrington. 

4. That he admits the allegations of Paragraph 7 of the 
complaint. 

Wherefore, he demands that the provisions of the Will 
of Sylvanus Stokes, deceased, which are in controversy be 
construed as contended for by him as above stated. 

KING STONE, 
Defendant, 

Warrenton, Virginia. 


11 Amended Answer of Defendant, Thomas 

Morton Gittings, Trustee 

(FOecl March 9, 1946) I 

I 

The defendant, Thomas Morton Gittings, Trustee, for | 
amended answer to the complaint hied in the above entitled 
action respectfully says as follows: 

1. That he admits the allegations of Paragraph L 

2. That he admits the allegations of Paragraph 2. Fur> j 
ther answering said Paragraph he advises the court that j 
said decedent held the fee simple title to three of said four { 
parcels of real estate, namely. Lots 62, 63 and 64 in Square | 
205, improved by premises No. 1901-1903-1905 15th St, N. ' 
W., but only an estate pttr autre vie during the life time of j 
one Virginia S. Daniel (nee Conway) in the net rents from I 
the fourth parcel, namely. Lot 809 in Square 1858, improved j 
by premises No. 5430 Conn. Ave., N. W., and all of said i 
holding being subject to certain encumbrances of record. j 

3. That he admits the allegations of Paragraph 3. I 

12 4. That he admits the allegations of Paragraph 4. I 

5. That he admits the allegations of Paragraph 5. 

6. That he admits the allegations of Paragraph 6 cor¬ 

rectly state the plaintiff’s contention as to the legal effect 
to be given to the provisions of the Will of said decedent 
which relate to her, but denies this is the proper construe- | 
tion to be placed thereon. ! 

7. That he admits the aggregate of the encumbrances | 

on said four parcels of real estate have now been reduced | 
by curtails to the sum of $50,000.00; and that the remaining j 
allegations of Paragraph 7 correctly state your defendant’s | 
opinion as to the proper construction to be given to the pro- j 
visions of said Will which are in controversy. ! 



Further answering said complaint he avers: 

' (a) That it is necessary in the premises to have a judi¬ 
cial construction of the provisions of said decedent’s Will 
which relate to the plaintiff; 

, (b) That the decedent at the time he executed his said 
Will, and also at the time of his death, was domiciled in 

I 

Anne Arundel County, State of Maryland, was a widower, 
had two children, namely, Madge C. Larrabee and Sylvanus 
Stokes, Jr., whom he had amply provided for prior to the 
recent depression, and when he was a man of large means, 
by gifts of valuable pieces of real estate in the District of 
Columbia, and elsewhere, and three grand-children, the 
other defendants in this action; that, at the time he exe¬ 
cute said instrument, his net worth was not in excess of 
$29,000.00, and which consisted mainly of equities in real 
estate as hereinafter more fully shown in the following 
schedule: 

13. SCHEDULE OF ASSETS OF SYLVANUS 
STOKES, DECEASED, AS OF JULY 28TH, 
1933, DATE OF EXECUTION OF WILL. 

Beal Estole: 

Lot 62 Square 205, improved by premises No. 

190115th St.,.N. W., fair market value.$ 40,000.00 

Lot 63 Square 205, improved by premises No. 

1903 15th St., N. W., fair market value. 40,000.00 

Lot 64 Square 205, improved by premises No. 

1905 15th St., N. W., fair market value. 40,000.00 


$120,000.00 

Less out-standing deed of trust of. 97,500.00 

Note (each of said properties improved by .... 22,500.00 
12 unit apartment house; properties purchas¬ 
ed by decedent at foreclosure sale 1/29/31 for 
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$13,000.00 over and above out-standing first 
trust of $97,500.00, deed recorded Liber 6524 
folio 83) 

4.16 acres of land, improved by 
frame bungalow, situate in Aune 
Arundel County, Maryland, home 
of decedent, and sold following his 

death for.$3,000.00 

Less out-standing mortgage thereon 
of . 1,500.00 

1,500.00 I 
5,000.00 I 

- — i 

$29,000.00 j 

and that he did not acquire his estate ptir ctuire vie in the ! 
net rents for the life of one Virginia S. Daniel (nee Con¬ 
way) in Lot 809 in Square 1858, improved by premises No. 
5430 Conn. Ave., N. W. (a twelve unit apartment house), I 
until the 22nd day of August, 1933, deed recorded liber j 
6748 folio 583, the circumstances of this transaction being | 
that decedent had formerly owned the equity in this prop- j 
erty, and by a deed in trust conveyed the same to Alexander j 
Muncaster and Thomas Morton Oittings, Trustees, to hold | 
and to permit Virginia S. Conway, later Daniel, to have the i 
net rents, issues and profits therefrom for her life, and then I 
to convey to her surviving issue in fee simple, or in the j 
alternative to convey to decedent’s grandcMldren, per I 
stirpes, should the said Virginia S. Conway leave no sur- I 
viving issue, and thereafter, for reasons best known to her, j 
the said Virginia S. Conway decided to convey back her j 
life interest to the decedent. That, at the time of decedent’s! 
death, this property was valued at $37,500.00, was subject j 
to an out-standing deed of trust of $29,000.00, and the i 
equity therein being $8,500.00 with decedent’s life inter-l 


Value. 

Household effects, jewelry, monies 
debts owing, not in excess of. 


I 

I 
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est valued at $5,677.48 (based upon probable life of 
14 said Virginia S. Daniel (nee Conway), who was 
bom October 10th, 1902); and 

(c) That the out-standing incumbrances on the parcels 
of real estate owned by decedent at the time of his death 
amounted in the aggregate to the sum of $128,000.00, con¬ 
sisted of the three items just above listed, i. e, $97,500.00, 
$1,500.00 and $29,000.00 respectively, and have now been 
reduced to the total sum of $50,000.00. 

THOMAS MORTON GITTINGS, 
Trustee, Defendant, 

' 416 5th St., N. W., Wash., D. C. 

Distbict op Coltjmbia, ss: 

' THOMAS MORTON GITTINGS, Trustee, being ’ first 
duly sworn, on oath, deposes and says that he verily be¬ 
lieves the facts set forth in the foregoing answer to be tme. 

THOMAS MORTON GITTINGS. 

Subscribed and sworn to before me this 16th day of Sep¬ 
tember, 1946. 

MARY S. McKINZIE, 
Notary Public. 


I hereby certify that I mailed a copy of the foregoing an¬ 
swer to counsel for the plaintiff on the 21st day of August, 


1946. 


THOMAS MORTON GITTINGS. 
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15 Motion for Sonunarj Judgment Under Role 56-C, 

Roles of Civil P^rooednre 

(Filed 16 August 1946) 

Now (^mes the plaintiff and respectfully moves the Court 
to grant judgment upon the pleadings filed herein. 

JOSEPH A. RAFFERTY, 
Attorney for Plaintiff, 
Southern Building, 
Washington, D. C. 

16 Order Construing Will 

(Filed October 4. 1946) 

This cause coming on to be heard at this term of Court 
upon the pleadings filed herein and the motion of plaintiff 
for summary judgment under Rule 56-C, Rules of Civil Pro¬ 
cedure for the District Courts of the United States, and the 
answers of the defendants in opposition thereto, and hav¬ 
ing been argued by counsel and duly considered by the 
.Court, it is, by the Court, this 4th day of October, 1946, 

ORDERED, that by the will of Sylvanus Stokes, de¬ 
ceased, here before this Court for construction, the plain¬ 
tiff, Pattie H. Stokes, takes by Section 1, sub-section (e) 
thereof, the sum of Kfty ($50.00) Dollars per month, free 
from any Federal or other tax, from the date of the death of 
said Sylvanus Stokes, deceased, out of the net income from 
the real estate left by said Sylvanus Stokes, subject to ter¬ 
mination only in the event of a final decree of divorce 
a vinculo from her husband, Sylvanus Stokes, Jr., or upon 
her re-marriage in case of his prior death; and it appearing 
that the meaning and intent of the testator by said will is 
that the payments of Fifty ($50.00) Dollars per month 
aforesaid shall be secured by the real estate left by him, it 
is therefore. 
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17 FURTHER ORDERED, that the obligation to pay 
the plaintiff, Pattie H. Stokes, Hfty ($50.00) . Dollars, 
]^r month as aforesaid, shall be and hereby is a charge on 
all of the said real estate, that is to say. Lots 62,63 and 64, in 
Square 205, with improvements thereon and his estate 
pur avire vie during the life of one -Virginia S. Daniel (nee 
Conway), in Lot 809 in Square 1858, with improvements 
thereon in the District of Columbia. 


Seen: 

Thos. Mobtok- Gittings, 
Attorney for Defendant, 
Thomas Morton Gittings, 
Trustee, 


/s/GOLDSBOROUGH, 

Justice. 


18 Notice of Appeal 

' Notice is hereby given this 27th day of December, 1946, 
that the defendant, King Stone, hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the order or judgment of this Court entered on 
the 4th day of October, 1946, construing the last will and 
testament of Sylvanus Stokes, deceased, and impressing a 
lien in favor of the plaintiff, Pattie H. Stokes, upon certain 
parcels of real estate situate in the District of Columbia, 
and owned by said decedent at the time of his death, and in 
which this defendant was devised an interest. 

THOS. MORTON GITTINGS, 

416 5th St., N.W., Wash, D. C. 

Attorney for Defendant, 

King Stone. 
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Bichasd H. Mabbiott, 

Warrenton, Virginia, 
of Counsel. 

Copies mailed to Joseph H. Bafferty, attorney for plain- ' 
tiff, Sonthem Bmlding. 


19 Memorandum 


Patteb el Stokes;, 
vs. 

Kino Stone, et al. 


Civil Action No. 32,297 


Dec. 27,1946 


Bond $250.00 on appeal of defendant No. 1 with United | 
States Fidelity and Guarantee Co. I 

I 

Surety approved and filed. | 


20 Designataon of Record on Appeal j 

I 

. I 

(Filed December 27, 1946) | 

The Clerk wiU please prepare transcript of record on | 
appeal to the United States Court of Apiieals for the Dis- | 
trict of Columbia, m the above entitled action, consistiug | 
of the following: j 

1. Complaiut of plaintiff, and exhibit. i 

2. Answers of defendants, Vivian Stokes Taylor and i 

Marsyl Stokes Montgomerie-Charrington. | 

3. Answer of defendant. King Stone. | 

4. Amended answer of defendant, Thomas Morton Git- i 

tings. Trustee. I 
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5. Motion of plaintiff for snmmary judgment under Rule 
56-C, Rules of Civil Procedure. 

' 6. Order of judgment construiug will entered October 
, 4 ^ 1946 . 

21 7. Notice of appeal of defendant, King Stone. 

8. Memorandum of filing of cost bond. 

9. This designation of record on appeal. 

' THOS. MORTON CUTTINGS, 

Attorney for Defendant, 

King Stone, 

416 5th St., N.W., D. C. 

Richasd H. Makbiott, 

Warrenton, Va., 
of Counsel, 
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for the District cf Columbia 

No. 9478 FilEO APR 9-1947 ' 

KING STONE, Appellant, CUEBK 

V. 

PATTIE H. STOKES, Appellee, 


Appeal from the District Court of the United States for the 

District of Columbia. 


Joseph A. Rafferty, 
CuiRExcE G. Pechacek, 

206 Southern Building-, 
Washington 5, D. C., 
Attorneys for Appellee. 


Prtss or Byron S. Adams. Washincton, D. C. 
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IN THE 


Ihnted States Court of Appeals 

Distbiot of Colxtmbia. 


No. 9478 


KING STONE, AppeUant, 

V. 

PATTIE H. STOKES, AppeUee. 

\ * 

Appeal from the District Court of the United States for the i 

District of Colimihia. i 


BRIEF FOR APPELLEE. 



Jurisdictional Statement. 



Appellee agrees to the correctness of appellant’s juris- 
dictional statement ! 


L STATEBIENT OF THE CASE. 

I 

This proceeding was commenced in the Court below, by | 
the filing of a complaint (App. 1, 2, 3, 4) by the appellee, | 
asking that the will of the late Sylvanns Stokes be construed I 


• J 
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and that the rights of appellee thereunder be determined. 

Section 1 of the said will (App. 4,5, 6, 7), which contains 
the controversial provisions, viz., Glauses (e) and (f), states 
as follows: 

“Section 1. I hereby ^ve, devise and bequeath all 
my real, personal and mixed property, of whatsoever 
' nature and wheresoever located^ including all that I 
may acquire hereafter, to Alexander Mimcaster and 
Thomas Morton Gittin^,. and their heirs and assigns, 
J in and upon the following mentioned trusts, namely, 
, (a) to pay my just debts and the expenses of my last 

illness and funeral, ^d in' the event that my funeral 
expenses should exceed an amount which is aUow’able 
by law, then my trustees'and/or executors shall pay any 
I such excess out of my said property; (b) to pay all 
my just debts by curtailment, if feasible, within the dis- 
I cretion of my trustees and/or executors, having in view 
the preservation of the corpus of my said property; 
(c) to give absolutely to my son, Sylvanus Stokes, Jr., 
, and his heirs all my household effects and any articles 
I of jewelry I may leave at the time of my deali; (d) to 
reserve out of the gross income from my said property 
sufficient to pay interest, taxes, assessments, operat¬ 
ing expenses, fire and liabflity and workmen’s compen¬ 
sation insurance premiums, commissions, and a reason¬ 
able amount for flie curtailment of incumbrances exist¬ 
ing on said property, ^ within the discretion of my 
trustees and/or executors; (e) to give absolutely at the 
rate of fifty dollars ($50.00), free from any Federal 
or other tax, monthly, from the date of my death, out of 
the net income from said property, to Pattie H. Stokes 
while she is the wife of my son, Sylvanus Stokes, Jr., 
and/or xmtil she remarries; (f) when the incumbrances 
on my said property are reduced to fifty thousand dol¬ 
lars ($50,000) ^en to give and convey a half of same, 
induing the rest and residue of my said property, to 
the surviving child, or children per stirpes, of my 
daughter, Madge C. Larrabee, and his heirs, or her 
heirs, or their heirs as tenants in common, and to give 
and convey the other half of same, including the rest 
and residue of my said property, to the surviving child, 
or children per stirpes, of my son, Sylvanus Stokes, 
Jr., and her heirs or their heirs ae tenants in common; 
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(g) in the event that my trustee^ in their discretion, | 
ascertain that it will not be possible to cnrtail the in- j 
cuipbrances on my said property down to fifty thou- i 
sand dollars ($50,000), then and at such time they shall 
cease the payments to said Pattie H, Stokes and give | 
and convey the rest and residue of my said property to 
the persons mentioned in paragraph (f) hereof.” (App. 

4, 5). 

The complaint named as defendants, Thomas Morton | 
Gittings, the surviving trustees under the said will, and the j 
three grandchildren of the late Sylvanus Stokes, namely, | 
Vivian Stokes Taylor and Marsyl Stokes Montgomerie- { 
Charrington, both children of his son, Sylvanus Stokes, Jr., | 
and King Stone, appellant, the only child of decedent’s j 
daughter, Madge G. Larrabee. The three said grand- j 
children are non-residents of the District of Columbia. j 
Answers were filed by all four defendants. King Stone, | 
appellant, by his answer (App. 8), submitted himself to ! 
the jurisdiction of the Court and denied the construction ! 
of the said will being sought by appellee. The surviving | 
trustee answered (App. 9, 10, 11, 12), responsive to the ! 
complaint, and likewise denied the construction sought by | 
appellee. A joint and separate answer (App. 7) was filed 
by Vivian Stokes Taylor and Marsyl Stokes Montgomerie- 
Charrington, submitting themselves to the jurisdiction of 
the Court, and agreeing, without further notice to them, to j 
abide by the conclusions reached by the Court. I 

The pertinent facts admitted by the pleadings are that 
decedent, Sylvanus Stokes, left a Last WiU and Testament I 
(App. 4, 5, 6, 7), copy of which was filed with the Com- | 
plaint; that appellee is now and has continued uninter- I 
ruptedly as the wife of Sylvanus Stokes, Jr., since the date 
of their marriage; that three parcels of Teal property and ' 
an estate pur autre vie on a fourth parcel of real property, 
all of which are located in the District of Columbia, con¬ 
stitute the entire trust property; and that the total of the j 
incumbrances against the trust property is now $50,000.00. j 
Appellee moved for summary judgment on the pleadings | 
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(App. 13), and after hearing thereon an order was granted' 
and judgment entered sustaining the construction sought 
for by appellee, viz., that appellee takes by Section'1, sub¬ 
section (e) of said will, the sum of $50.00 per month, sub¬ 
ject to termination only in the event of a final decree of 
divorce a vinculo from her husband, or upon her remar¬ 
riage in case of the prior death of Sylvanus Stokes, Jr.; 
and that the obligation to pay said monthly payments to 
’ appellee shall be a charge on the said real estate whith 
constitutes the trust property (App. 13, 14). From this 
order. King Stone, one of the said grandchildren, appeals. 


n. SUMSIAEY OF ABGXTMENT. 

' 1. A will must be interpreted so as to effectuate the true 

' intent of the testator as expressed in the will. 


2. When an interest is given in one clause of an instru- 
' ment, it can only be cut down or taken away by express 

words or by clear and undoubted implication. 

3. Appellant’s second contention (Appellant’s Brief 10) 
to the effect that where two clauses of the same instrument 
are irreconcilable, the latter clause prevails, is not appli¬ 
cable to this case. 


m. ABGUMENT. 

1. A will must be interpreted so as to effectuate the true 
intent of the testator as expressed in the wilL 
The classic rule followed in the construction of any will 
is that the true intent of the testator, as expressed in the 
will, must prevail In Baldimn v. National Savings amd 
Trust Co,, 65 App. D. C. 174,176, 81 F. (2d) 901, the follow¬ 
ing language was used. 

“The first and most important rule in the exposition 
of wills, to which all other rules must yield, is that the 
intent of the testator as expressed in his w^ shall pre¬ 
vail, provided it be consistent with the rules of law. 
The ties which connect the testator with his legatees, 
the affection subsisting between them, and the motives 
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reasonably supposed to operate with himj are aU en- 

titled to consideration in expanding doubtful words 
and in ascertaining the meaning in which the testator 
used them/' 

In ascertaining the intent of the testator, Clause (e) of j 
Section 1 will first be considered. It is clear that in the I 
circumstances here, the monthly payments are given abso- I 
lutely to appellee, subject only to the condition subsequent j 
specified therein, which would occur if appellee failed to j 
remain the wife of Sylvanus Stokes, Jr., or remarried in j 
the event of his prior decease. In contrast to this. Clause i 
(f) makes no reference, either expressly or by implication, i 
to the prior mentioned annuity payments" to appellee.! 
Clause (g) of Section 1, (while inopei^tive here because ! 
the incumbrances on the trust property have been reduced i 
to $50,000.00), reiterates and confirms the annuity to ap-| 
pellee, and specifies the only condition set forth in the wUlj 
under which the annuity payments to appellee shall cease, | 
other than the aforementioned condition subsequent con¬ 
tained in Clause (e). 

The language of the will reveals that it was carefully| 
drafted and that well selected words and technical termsj 
were used. There is nothing to indicate that unnecessary' 
words were included or that important words were left out.| 
On the contrary, it appears that the testator’s intention! 
was to provide an annuity, and thereby, a moderate amount 
of security, for his dau^ter-in-law, the appellee, so lon^ 
as she remained the wife of his son, or in case the son 
deceased her, until she remarried—a benevolent and 
ural course of action for a father-in-law to pursue. 

Prior to the recent depression, the testator was a 
of large means (App. 10), although at the time the will 
executed (July 28, 1933), his net worth had been 
ably reduced. His assets consisted principally of 
ment house properties, and while heavily mortgaged as 
July 28, 1933 (App. 10, 11, 12), it is reasonable to 
that the testator considered these properties to be of 

y 




potential value. This is borne out by, testator’s reference 
to the possibility that the incumbrances might be reduced 
to $50,000.00, as expressed in Clause (f). It is true, how¬ 
ever, that the testator covered the opposite contingency, as 
w;ell, in the event the trustees determined the incumbrances 
could not be reduced to $50,000.00, as was provided for in 
Clause (g) of Section 1. 

^ It is respectfully submitted on the basis of the facts above 
set forth that it was testator’s intention that appellee was 
to receive the $50.00 per month annuity, so long as she met 
the requirements of Clause (e), until such time as the trus¬ 
tees inade a determination as to whether or not the incum¬ 
brances could be reduced to $50,000.00. It is dear, that by 
Clause (g), if the incumbrances could not be so reduced, 
then the annuity to appellee was to .cease as of the time 
such determination was made by the trustees. 

On the other hand, if the trustees were in a position to 
reduce the incumbrances to $50,000.00, it is reasonable to 
suppose that testator iutended the annuity payments to 
appellee to continue, since the estate, under such circum¬ 
stances, would be in a relatively prosperous condition. 
Such a supposition is entirely consistent and tenable with 
the language used by the testator in Clauses (e), (f) and 
(g) of Section 1. No other expression of intention will 
square with the circumstances. 

Appellant, in his brief, cites the case of Smith v. Belly 
6 Pet. (U. S.) 68, 8 L. Ed. 322, as announcing the rule to 
be followed where the will discloses a primary and sec¬ 
ondary intent (Appellant’s Brief 6, 7), and appellant then 
assumes that such a primary and secondary intent are set 
forth in CJlauses (e) and (f) of testator’s wilL. 

In the case of Smith v. Bell, supra, the testator was pos¬ 
sessed of only a small amount of personal property. In 
one clause of his will he bequeathed all of his property to 
his wife, absolutely. In a succeeding clause thereof he left 
the same property to his only son, upon the death of his 
wife. The Court, speaking through Chief Justice Marshall, 
at page 78, said: 
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‘‘It is stated in many eases that where there are two I 
intents inconsistent with each other that which is pri- | 
mary will control that which is secondary; but the 
intent to provide for the wife.during life is not incon- ! 
sistent with the intent to provide for the son, by giving ! 
him the same property after her decease. The two 
intents stand very well together, and are consistent; 
as well with the probable intention, as with the words 
of the testator. The intention to ^ve‘ the personal I 
estate absolutely to the wife, is, it is true, inconsistent j 
with the intention to give it after her decease to his j 
son; but which of them is the primary intent? Which | 
ought to control the other? If we are governed by | 
the words, if we endeavor to give fuU effect to them | 
all, or if we are influenced by the relation of the parties ! 
and the motives which probably governed in making | 
the will, no such inconsistent intentions exist; but if | 
they do exist, we perceive no motive for ascribing any | 
superior strength to that which would provide for those | 
who might claim the estate of the wife afte^* her de- | 
c^se; to that which would provide, after her decease, i 
for the only child of the testator.*’ | 

j 

I 

It is respectfully submitted, borrowing from the above- ] 
quoted language in Smith v. Bell, supra, that if full effect 
is given to the words of Clauses (e) and (f) of the will of 
Sylvanus Stokes, the two intents stand very well together 
and if they are not Consistent, there is no motive for ascrib-1 
ing any superior strength to the one than to the other. I 

In concluding, it seems reasonable to say that had the I 
testator intended the annuity payments to appellee to ter-1 
minate when the incumbrances on the trust porperty were j 
reduced to $50,000.00, it would have been natural for him j 
to have made provision for it in Clause (f), in the same | 
manner as he did in Clause (g). 

2. When an interest is given in one clause of an instru- j 
ment it can only be cut down or taken away by express ' 
words or by clear and xmdoubted implication. ! 

In the case of Evans v. Ockershausen, 69 App. D. C. 285, j 
100 F. (2d) 695, it was said, at page 292, the following: | 



“It is well established that when any interest or 
I estate is created in a will or other instrument in clear 
I and definite language, such interest or estate is not 
lessened or nullified except by the use of equally clear 
and definite terms; 

' “ ‘I hold it to be a rule that admits of no exception 

, in the construction of written instruments, that where 
one interest is given, where one estate is conveyed— 
where one benefit is bestowed in one part of an instru¬ 
ment by terms, clear, unambiguous, liable to no doubt, 
clouded by no obscurity, by terms upon which, if they 
I stood alone, no man breathing, be he lawyer or be he 
layman could entertain a doubt—^in order to reverse 
that opinion, to which the terms used of themselves 
and standing alone have led, it is not sufficient that 
you should raise a mist; it is not sufficient that you 
should create a doubt; • • • it is not even sufficient 
that you should deal in probabilities, but you must 
show something in another part of that instrument, 
which is as decisive the one way as the other terms 
were decisive the other way; and that the interest first 
I , given cannot be taken away either by taciturn or by 
dubium, or by posibile, or even by probabile, but that 
it must be taken away, and can only be taken away, by 
expressum et certum.’ Thornhill v. Hall, 2 Cl. & F. 22, 

I 8 Bligh N. S. 88, 5 Eng. Repr. 879; Hawley v. Grand 
Rapids Trust Co., 267 Mich. 232, 255 N. W. 196/* 

' The foregoing quoted rule was applied and followed in 
Montgomery v. Brown, 25 App. D. C. 490, and McGuigan v. 
Jaeger, 36 App. D. C. 227. 

^ Clause (e) is unequivocal in its terms, giving an annuity 
to the appellee which is to continue so long as she remains 
the wife of Sylvanus Stokes, Jr., or if he pre-deceases her, - 
until she remarries. Clause (f), on the other hand, does 
not diminish, qualify, or in anywise attempt a reduction 
of this annuity. Indeed, it is totally silent with reference 
to the interest created by Clause (e). It treats only of the 
disposal of the trust property by the trustees, when the 
incumbrances thereon are reduced to $50,000.00. 

Applying the announced rule to Clauses (e) and (f), it 
is respectfully submitted that Clause* (f) does not, either 
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by express words or by implication, cut down the interest 
given by Clause (e). 

3. Appellant’s second contention (Appellant’s Brief 10) 
to the effect that where two clauses of the same instrument 
are irreconcilable, the latter clause prevails, is not appli¬ 
cable to this case. 

Appellee contends that Clauses (e) and (f) are not 
irreconcilable to the extent that they cannot stand together. | 
From the standpoint of the trust property, whether or not j 
the surviving trustee terminates the trust, or continues to j 
act as trustee, it is contended that the annuity payments | 
provided for by Clause (e) can and should be paid to the | 
appellee. The trustee may convey the fee simple interest | 
to the beneficiaries of the corpus of the trust, but his so i 
doing would imply Hie obligation to make the annuity pay- j 
ments to appellee so long as she meets the requirements of ' 
Clause (e). 

From the standpoint of the language of the rule ad¬ 
vanced by appellant, in the case of irreconcilable providons, 
many courts hold the rule is merely technical, and adopt it 
only where all other rules fail to show the intention of the | 
testator. Such a holding' was made in Bacon et al. v. j 
Nichols et al. (Colorado), 105 P. 1082; Carey v. Dykes, 1381 
Md. 142, 113 A. 626; Waters v. Trefouret et al., 117 Va. | 
186, 83 S. E. 1078. j 

While it has been said that **no will has a twin brother”, | 
{Hepburn v. Wiwthrop, 65 App. D. C. 309, 314, 83 F. (2d) | 
566, 571), it is believed that a very dose degree of kinship! 
is established as between the provisions of the will of I 
Sylvanus Stokes, Sr., and that of the testatrix in the case! 
of Waters v. Trefouret et al., supra. | 

The problem presented in the Waters case, supra, is well I 
stated by the Court, at page 1078, as follows: . • ! 

‘‘The controversy narrows itself down to the propo¬ 
sition of whether or not the language of Clause Fourth, 

‘I direct that all the rest, residue and remiunder of the 
income derived from my said estate shall be paid to 
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my mother, Sarah G. Waters, during the term of her 
I natural life and after her death I give, devise and be- 
; qneath nnto my two brothers, Frank A. Waters and 
William S. Waters, to their heirs and assigns forever 
in fee simple and without condition all of my estate 
then remaining in their hand, to each of my said broth¬ 
ers an equal half thereof’, revokes the annuities previ¬ 
ously given in the same clause to Alfredine Jeanne 
Trefouret and Ida Jenny.” * 

The Court then went on to say, at page 1080, as follows: 

“Testing the will in controversy by the foregoing 
principles, it seems quite clear to us that it was the 
generi intent of the testatrix that her executor would 
hold the principal of her estate intact and out of the 
income derived therefrom pay the annuities provided 
for to Alfredine Jeanne Trefouret and Ida Jenny, re¬ 
spectively, during the whole of the natural life of each 
annuitant (the annuity to the former subject only to 
be defeated by her marriage), and‘that all the rest, 
residue and remainder of tiie income’ should be paid 
to testatrix’s mother, Sarah S. Waters, ‘during the 
term of her natural life.’ After the death of the 
mother, the will in general terms, gives all the estate 
then remaining in the hands of testatrix’s two brothers 
to them-^to each one-half ‘in fee simple and without 
condition.’ 

“The gift to the brothers is residuary in its char- 
• acter and construing Clause Fourth in its entirety, we 
do no violence to the language in holding that the broth¬ 
ers take the corpus of the estate, charged nevertheless 
with the annuities referred to. It is apparent that in 
the preparation of the clause the two annuitants and 
testatrix’s mother and brothers were continuously in 
her mind, and it is not possible that she intended to 
render inoperative at her mother’s death annuities 
that she had deliberately declared'should continue dur¬ 
ing the whole of the natural life of each annuitant by 
the subsequent residuary provision in favor of her two 
brothers, occurring in the same paragraph of the will. 
Such supposition would be irrational and wholly un¬ 
justifiable.” 


; 



W. CONCLUSIOK. 


It is respectfully submitted that there is no merit in ; 
peUant’s contention and the decision of the lower oo 
should be afiSrmed. 

Bespectfully submitted, 

Joseph A. Bapfebty, 
Clabbnce G. Pechacek,* 
Attorneys for Appellee 



